UNITED STATES DEPARTMENT OF JUSTICE
EXECUTIVE OFFICE FOR IMMIGRATION REVIEW
OFFICE OF THE CHIEF ADMINISTRATIVE HEARING OFFICER

July 9, 1997
UNITED STATES OF AMERICA, )
Complainant )
) 8 U.S.C. 1324c Proceeding
VS. )
) OCAHO Case No. 97C00053
JOHNLY SAHENSOLAR, )
Respondent )
ORDER GRANTING COMPLAINANT’'S
MOTION FOR SUMMARY DECISION
|. Background

On September 9, 1995, complainant, acting by and through the Immigration and
Naturalization Service (complainant/INS), issued and served upon Johnly Sahensolar (respondent)
Notice of Intent to Fine (NIF) SAC 274C-95-0004. That single-count citation alleged one (1)
violation of the document fraud provisions of the Immigration and Nationality Act (INA), 8
U.S.C. § 1324c, for which acivil penalty of $450 was proposed.

In that count, complainant alleged that respondent knowingly used and possessed the
forged, counterfeit, altered and falsely made document described therein, namely an Alien
Registration Receipt Card (A98 26 7321), and did so after November 29, 1990, for the purpose
of satisfying arequirement of the INA, 8 U.S.C. § 1324c(a)(2).

Respondent was advised in the NIF of hisright to request a hearing before an
Administrative Law Judge assigned to this Office if he filed such a request within 60 days of his
receipt of that NIF.

On November 1, 1995, Cesar R. Fumar, Esquire, filed a written request for a hearing on
behalf of respondent.

On January 14, 1997, complainant filed the single-count Complaint at issue, reasserting
the single alleged violation contained in the NIF, as well as the requested $450 civil money
penalty sum.
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On January 17, 1997, a Notice of Hearing on Complaint Regarding Civil Document
Fraud, along with a copy of the Complaint at issue, were served upon respondent and also upon
respondent’ s counsel of record, Cesar R. Fumar, Esquire.

On February 27, 1997, complainant filed a Motion for Default Judgment, pursuant to
OCAHO Rules of Practice and Procedure 28 C.F.R. § 68.9(b), requesting that a default judgment
be entered against respondent for his having failed to file an answer within the 30-day procedural
time limit, 28 C.F.R. § 68.9(a).

On April 2, 1997, an Order to Show Cause was issued directing the respondent to file an
answer comporting with the requirements set forth at 28 C.F.R. § 68.9(c).

On May 15, 1997, respondent’ s answer was filed, in which he denied having knowingly
used forged documents and requesting that the Complaint be dismissed for lack of merit.

On May 16, 1997, complainant filed a pleading captioned Motion for Summary Decision
requesting that summary decision be granted in its favor because “[t]here are no issues of material
fact asto liability.” Complainant also urges that the appropriate civil penalty for the cited
violation in Count | is $450.

Respondent has not filed a response to that dispositive motion.

[I. Standards of Decision

The pertinent procedural rule governing motions for summary decision in document fraud
cases provides that “[t]he Administrative Law Judge may enter a summary decision for either
party if the pleadings, affidavits, and material obtained by discovery or otherwise, or matters
officialy noticed show that there is no genuine issue as to any materia fact and that a party is
entitled to summary decision.” 28 C.F.R. § 68.38(c) (1996).

Section 68.38(c) is similar to and based upon Rule 56(c) of the Federal Rules of Civil
Procedure, which provides for the entry of summary judgment in federal court cases. For this
reason, federal case law interpreting Rule 56(c) is instructive in determining whether summary
decision under section 68.38 is appropriate in proceedings before this Office. United States v.
Limon-Perez, 5 OCAHO 796, at 5, aff’d, 103 F.3d 805 (9th Cir. 1996).

The purpose of summary adjudication is to avoid an unnecessary hearing when there is no
genuine issue as to any material fact and is properly regarded “not as a disfavored procedural
shortcut, but rather as an integral part of the Federal Rules as an inexpensive determination of
every action.” Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986).
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Anissue of material fact is genuine only if it hasarea basisin the record and, under the
governing law, it might affect the outcome of the suit. Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 248 (1986); United States v. Primera Enters., Inc., 4 OCAHO 615, at 2 (1994).

The party seeking summary decision assumes the initial burden of demonstrating to the
trier of fact the absence of a genuine issue of material fact. Celotex Corp., 477 U.S. at 323. In
determining whether the complainant has met its burden of proof, al evidence and inferences to
be drawn therefrom are to be viewed in alight most favorable to the respondent. Matsushita
Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 587 (1986).

Once the movant has carried this burden, the opposing party must then come forward with
“specific facts showing that there isagenuineissue for trial.” Id.; Fed. R. Civ. P. 56(e). The
procedura rule governing motions for summary decision in OCAHO proceedings explicitly
provides that “a party opposing the motion may not rest upon the mere allegations or denials of
such pleading . . . [s]uch response must set forth specific facts showing that there is a genuine
issue for trial.” 28 C.F.R. § 68.38(b) (1996).

[11. Discussion

In Count |, complainant aleged that respondent knowingly used and possessed the forged,
counterfeit, atered and falsely made document described therein, namely an Alien Registration
Receipt Card (A98 26 7321), and did so after November 29, 1990, for the purpose of satisfying a
requirement of the INA, 8 U.S.C. § 1324c(a)(2).

In order to prove the violation aleged in Count |, complainant must show that:

(1) respondent used, attempted to use, possessed, or provided the forged,
counterfeit, altered or falsely made document described therein,

(2) knowing the document to be forged, counterfeit, altered or falsely made,
(3) and did so after November 29, 1990,
(3) for the purpose of satisfying arequirement of the INA.

United States v. Limon-Perez, 5 OCAHO 796 (1995), aff’d, 103 F.3d 805, 809 (9th Cir. 1996).

Enacted in 1986, the Immigration Reform and Control Act (IRCA) established an
employment verification system which requires that al of the nation’s employers verify the
employment eligibility of all persons hired after November 6, 1986, by viewing certain documents
or combinations of documents and completing an Immigration and Naturalization Service (INS)
Form 1-9 within three (3) days of hire. 8 U.S.C. § 1324a(b); 8 C.F.R. § 274a.2(a); Costigan v.
NYNEX, 6 OCAHO 918, at 6 (1997).
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The preparation of the Form 1-9, officially known as the INS Employment Eligibility
Verification Form, is a single-page, two-sided document which is utilized by the hiring person or
entity to determine the work eligibility of job applicants.

IRCA imposes civil money pendties for both employers who knowingly hire
undocumented workers and for individuals who knowingly use fraudulent documents to
unlawfully gain employment in the United States. See 8 U.S.C. § 1324a and § 1324c; United
States v. Palominos-Talavera, 6 OCAHO 896, at 8 (1996).

Complainant’'s May 1, 1997 Motion for Summary Decision contains several exhibits,
marked A through M, supporting its factual contentions. From those sources, the following facts
have been made available.

Respondent, who is a citizen of Indonesia, was admitted to the United States at Los
Angeles, Californiaon August 30, 1991, as a nonimmigrant visitor with aclass B2 visafor a
period not to extend beyond February 29, 1992, exhibit A, Record of Deportable Alien dated
March 1, 1995 and exhibit B, Nonimmigrant Information System (NI1S) Basic Data Display for
Johnly Sahensolar.

On March 1, 1995, respondent was apprehended at his place of employment by agents of
the INS, exhibit D, affidavit of Special Agent Barbara Morihara and exhibit E, affidavit of Specia
Agent Wayne F. Davis. At that time, the agents transported respondent to his place of residence
where he produced a counterfeit Alien Registration Receipt Card (A98 26 7321), exhibit H, and a
counterfeit Social Security Card (619-48-3880), exhibit M.

While in custody, respondent admitted having obtained and used the counterfeit Alien
Registration Receipt Card (A98 26 7321) at issue and the counterfeit Social Security Card for the
purpose of securing employment, exhibit C, Record of Sworn Statement of Johnly Sahensolar,
dated March 1, 1995.

In particular, respondent admitted that he had purchased the false documents, including
the Alien Registration Receipt Card at issue, from a vendor in Los Angeles for $75. He further
admitted that he presented those documents to his employer, Roseville Convalescent Hospital,
for Form -9 employment verification purposes, exhibit C.

Ruth Patkowski, Roseville Convalescent Hospital’ s administrator, confirmsin a
memorandum to the INS that respondent presented an Alien Registration Receipt Card (A98 26
7321) for Form 1-9 employment eligibility verification on November 9, 1992, exhibit G.

Complainant has provided a copy of that Form 1-9, including copies of the underlying
documents, demonstrating that respondent had presented the Alien Registration Receipt Card
(A98 26 7321) at issue to Roseville Convalescent Hospita as proof of both employment eigibility
and identity, exhibit E.
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It iswell settled that a respondent’ s act of presenting fraudulent documents to prove
identity and/or employment eligibility in order to gain employment in the United States is
sufficient to satisfy the last element of a section 1324¢(a)(2) violation, specifically that the
documents were used in order to satisfy any requirement of the INA. Limon-Perez, 103 F.3d at
811 (“employees violate section 1324¢(a) by using false documents to verify their employment
eligibility”); United Statesv. Morales-Vargas, 5 OCAHO 732, at 5-6 (1995).

In order to show that the document named in the Complaint was counterfeit, complainant
has submitted a copy of the March 14, 1996 report from the INS Forensic Document Laboratory
in McLean, Virginia confirming that the Alien Registration Receipt Card (A98 26 7321) was
counterfeit, exhibit K.

Based on the foregoing facts, it is found that complainant has met its burden of
demonstrating that respondent knowingly used and possessed the forged, counterfeit, altered and
falsely made document described in Count | namely, an Alien Registration Receipt Card (A98 26
7321), and did so after November 29, 1990, for the purpose of satisfying a requirement of the
INA, and in doing so, violated the provisions of 8 U.S.C. § 1324c¢(a)(2).

As noted earlier, respondent has not filed a response to complainant’ s dispositive motion
and has thus failed to offer specific facts showing that there is a genuine issue of materia fact with
regard to hisliability for the single document fraud allegation. Accordingly, complainant’s May
16, 1997 Motion for Summary Decision is hereby granted.

Remaining at issue is a determination of the appropriate civil money penalty to be assessed
for that violation.

IRCA provides for civil money penalties for individuals who violate the document fraud
provisions of 8 U.S.C. § 1324c, and for first-time offenders those fines range from a statutorily
mandated minimum of $250 to a maximum of $2,000 for each instance of use, acceptance, or
creation. 8 U.S.C. § 1324c(d)(3)(a).

Complainant has requested a penalty of $450 for the violation it has proven, and after
carefully reviewing the record and complainant’s argument in favor of that sum, it is found that
complainant has not abused its discretion nor has it acted unreasonably in having done so, given
that it has moved upwardly only some 11.43% on its discretionary $1,750 penalty spectrum in
having done so.
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Order
Having found that respondent violated the provisions of 8 U.S.C. § 1324¢(a)(2) in the
manner aleged in complainant’s January 14, 1997, Complaint, respondent’s November 1, 1995,
request for hearing is hereby ordered to be dismissed with prejudice to refiling.

It is also ordered that the appropriate civil money penalty assessment for the proven single
document fraud violation at issue is $450, as previously assessed.

Respondent is further ordered to cease and desist from further violations of 8 U.S.C.
§ 1324c¢(a)(2).

Joseph E. McGuire
Administrative Law Judge

Apped Information

This Order shall become the final order of the Attorney Genera unless, within 30 days
from the date of this Order, the Chief Administrative Hearing Officer shall have modified or
vacated it. Both administrative and judicial review are available to respondent, in accordance with
the provisions of 8 U.S.C. § 1324c¢(d)(4), 1324c¢(d)(5), and 28 C.F.R. § 68.53.
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CERTIFICATE OF SERVICE

| hereby certify that on this 9th day of July, 1997, | have served copies of the foregoing Order
Granting Complainant’s Motion for Summary Decision to the following persons at the addresses
shown, in the manner indicated:

Office of Chief Administrative Hearing Officer
Skyline Tower Building

5107 Leesburg Pike, Suite 2519

Falls Church, Virginia 22041

(origina hand delivered)

Dea Carpenter, Esquire

Associate General Counsel

Immigration and Naturalization Service
425"1" Street, N.W., Room 6100
Washington, D.C. 20536

(one copy sent viaregular mail)

Andrew Arthur, Esquire

Immigration & Naturaization Service
P.O. Box 26449

San Francisco, Cdifornia 94108

(one copy sent viaregular mail)

Cesar Fumar, Esquire

Law Offices of Cesar R. Fumar
6836 Mission Street

Daly City, California 94014
(one copy sent viaregular mail)

Cathleen Lascari

Legd Technician to

Joseph E. McGuire

Administrative Law Judge

Department of Justice

Office of the Chief Administrative
Hearing Officer

5107 Leesburg Pike, Suite 1905

Falls Church, Virginia 22041

(703) 305-1043



